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EXECUTIVE SUMMARY

The clear, central finding of the Study is that Illinois is now poised to develop mediation
as a path to justice for poor and low-income disputants. Illinois is ready to develop from
its current circuit-by-circuit, county-by-county approach to a systematic approach in
which mediation is a widely available tool for the types of disputes experienced by poor
and low-income disputants and others throughout the state.

Reason for the Study . .
This Study was undertaken because of a lllinois is now poised to develop
conundrum. On the one hand, the Illinois mediation as a path to justice for
Equal Justice Act (IEJA) states that poor and low-income disputants.
mediation is an efficient way to resolve
disputes and provides financial support for mediation programs involving poor and low-
income residents of Illinois.* On the other hand, funding through the IEJA is limited to
programs that are described in the Illinois Not-for-Profit Dispute Resolution Center Act
(DRCA).? While the intent of the IEJA is to promote the use of mediation, it restricts the
manner in which mediation can be used. If mediation is an efficient way to resolve
disputes, should it be limited to one model? Is that working? Are there more models that
would improve the ability of the Act to accomplish its mission while maintaining quality?
This Study explores these questions in an effort to find in what way or ways mediation
can be an effective path to justice for poor and low-income disputants in Illinois.

Goals of the Study
The goals of this study are to:

= Determine whether mediation is an appropriate method for resolving a significant
portion of the legal needs of poor and low-income residents in Illinois outside of
Cook County,®

= Develop an information base on the environment for mediation in Illinois,

= Develop service delivery models (a term used in this Study for the structure by
which dispute resolution services might be provided), and

= Create a blueprint for developing access to justice through mediation for poor and
low-income residents of Illinois.

! Ilinois Equal Justice Act, 30 ILCS 765/5(e).

2 [EJA, 30 ILCS 765/15(c)(4); lllinois Not-for-Profit Dispute Resolution Center Act, 710 ILCS 20/5.

® This Study looked at the possibilities for mediation in Illinois outside Cook County. Mediation for low-
income residents has been available through the Center for Conflict Resolution in Cook County for more
than 25 years, and a wide variety of legal services is being provided in that one county. Additionally, there
are different challenges that arise in some other parts of the state, such as geographic dispersion of residents
and the lack of public transportation in counties with sparse populations.
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The Study
To achieve these goals, the Study addresses:

= What types of cases are best suited for mediation,

= Where in Illinois poor and low-income disputants currently have access to
mediation,

= What the legal context is for mediation in Illinois,

= What legal services professionals think about mediation, and

=  Where and how mediation programs should be developed.

After examining these issues, the Study puts forward the possibilities for mediation in
Ilinois: It describes about two dozen service delivery models and posits the Stepping
Stones Model, a new model that would improve the coordination of the mediation
community and the legal services community. It also discusses the supports and barriers
to mediation in the state before making recommendations as to how to support the growth
of mediation for poor and low income residents of Illinois through leadership and staff
positions. The Study ends with a blueprint for mediation program development in the
state.

Types of Cases
One of the most conclusive findings is that three types of cases — family, housing and
consumer — should be the focus of mediation

efforts. These case types came up again and Finding

again in the course of the Study as those that Most mediation programs for
should be the focus of mediation efforts. The poor and low-income disputants
Legal Aid Safety Net: A Report on the Legal should be focused on family,

Needs of Low-Income Illinoisans (Legal housing and consumer cases.
Needs Study) found that the three types of
disputes that poor and low-income disputants
in 1linois were most likely to face are family, housing and consumer.* Those types also
are the three types most amenable to mediation of those studied in the Legal Needs
Study. When legal services lawyers were surveyed, they also reported that family,
housing and consumer cases were the most likely to be well-served by mediation. Along
those same lines, at the three Study gatherings around the state, the two types of cases
that were discussed most frequently and with most passion were family and housing.

Legal Context

The mediation of disputes involving poor and low-income residents of Illinois is
supported in the main by two statutes and two Supreme Court rules. The Illinois Not-for-
Profit Dispute Resolution Center Act (DRCA) was enacted to support the Center for

* Mark Marquardt et al., The Legal Aid Safety Net: A Report on the Legal Needs of Low-Income
Illinoisans (Feb. 2005) available at http://www.Itf.org [hereinafter Legal Needs Study].
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Conflict Resolution (CCR), a community mediation program in Chicago. It provides for a
one dollar filing fee to support community mediation centers, which is mandatory in
Cook County and optional in other circuits.”> When the drafters of the Illinois Equal
Justice Act (IEJA) decided to provide for funding of mediation, they used the only
funding statute for community mediation available, the DRCA, as the model that
mediation organizations must emulate in order to receive funding under the IEJA.
However, because the DRCA was only intended to fund the Center for Conflict
Resolution, its structure has a number of requirements that limit the types of
organizations and activities that are permissible. A mediation program that qualifies for
funding must be a 501(c)(3) non-profit organization that uses volunteer mediators trained
for 30 hours who operate within a peer review system and write up agreements at the
conclusion of mediations. Further, the program must maintain records about the
programs, including the number of cases resolved, and ensure that the mediation process
is explained prior to mediation.

These requirements, especially those about being a 501(c)(3) and using only volunteers,
put rather serious limitations on the types of programs that can be developed with IEJA
funding throughout the state. In the Study, each of the 24 described service delivery
models differs from the model in the IEJA in at least one respect. This is an indication of
the options that would be available if the current funding arrangement under the IEJA
were not limited to the DRCA definitions.

Looking beyond funding, there are statutory protections offered when mediations do take
place. Three to note are:

= A disputant cannot be forced to mediate without a lawyer or some kind of
representation if the disputant wants one (see 750 ILCS 5/404 - Conciliation;
mediation, and 710 ILCS 35/10 - Uniform Mediation Act).

= Communications in the mediation are privileged from later disclosure in court
(with some exceptions) and mediators must disclose conflicts of interest (see 710
ILCS 35/9 - Uniform Mediation Act — Illinois).

= |f mediation is mandatory in court, fees for the mediation will be paid for indigent
litigants (see 735 ILCS 5/-105 - Leave to sue or defend as an indigent person).

There are also Supreme Court rules and local court rules that have important bearing on
mediation. Supreme Court Rule 99 gives judicial circuits the authority to establish
mediation programs, subject to approval by the Supreme Court. Once approved,
mediations conducted under these rules are confidential and the mediators have immunity
to the same extent as a judge. Supreme Court Rule 905 mandates mediation of all
contested custody and visitation issues in the state. It does not indicate, however, how

® The one dollar filing fee in the DRCA does not produce enough income to hire even half a staff person in
counties outside of Cook, and raising filing fees has become politically very unpopular since the enactment
of the DRCA in 1987. There is only one center other than CCR that receives DRCA funding and no new
centers have been established since the IEJA was enacted in 1999.
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